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Background

1 Oshin Kiszko is six years old. On 1 December 28&5was diagnosed with
medulloblastoma, a type of brain tumour. On 3 Ddwer 2015, with the consent of
his parents, Oshin underwent surgery to removéutieur.

2 Following the surgery, there was disagreement bmtwiae medical staff at
Princess Margaret Hospital (“PMH”) and Oshin’s paseabout ongoing treatment. In
accordance with an established protocol for treatroé medulloblastoma in children
of Oshin’'s age, the treating doctors wanted to adstar radiotherapy and
chemotherapy, with such treatment to commence wi#t8 to 36 days after the

surgery.

3 Oshin’s parents did not agree. Their preference ¥ea pursue alternative
therapies.

4 The commencement of conventional treatment wasyeééleas discussions

continued between Oshin’s parents and the hospgaummarised in the judgment of
Thackray CJ delivered on 20 May 2016 (“the May juegt”)

5 Treatment did not commence. Testing undertakerl®iebruary 2016 and
17 March 2016 showed that Oshin’s disease was @semrg. Abnormal cells,
consistent with medulloblastoma, were present ihil©s cerebrospinal fluid. The
conclusion drawn by the doctors was that a palkasipproach to Oshin’s care could
not be supported and that the proposed conventitnealtment involving both
chemotherapy and radiotherapy should commence tlygefhey estimated at the
time that the recommended treatment would give 1©at80 to 60 per cent prospect of
being alive in five years which, if achieved, woulldd regarded as a “cure”, giving
Oshin a good chance of a long life.

6 Oshin’s parents remained firmly opposed to themenended treatment.

The initial court proceedings

7 Proceedings were commenced in this Court by PMHprasentative on
18 March 2016. Those proceedings were heard uygdyt Thackray CJ, who
received evidence that the tumour was “on the afsp massive and irreversible
progression, suggesting that it is critical thatsii{d] commences treatment with
curative intent urgently, and that each day whielsses may make the difference
between whether curative or palliative treatmemissidered appropriate.”

8 Over the strong objections of Oshin’s parents, KreacCJ made interim orders
authorising the commencement of treatment. Hisaesfor doing so are contained in
his judgment delivered on 24 March 2016 (“the Mgtatgment”)?

9 At that point, it was not practicable for the regoended radiotherapy treatment
to commence because of the delay which had occurfidek practical effect of His

! Director Clinical Services, Child and Adolescéfealth Services and Kiszko & Anf@016] FCWA 34.
2 Director Clinical Services, Child and Adolescétealth Services and Kiszko & Anj@016] FCWA 19.
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Honour’s orders was that Oshin would commence itidachemotherapy only, with
the question of whether or not radiotherapy wagrtweed being adjourned. Oshin’s
parents were given liberty to bring the matter bickourt once they had obtained the
evidence they hoped to find to persuade His Homloalr the proposed treatment was
not in Oshin’s best interests.

Oshin then underwent two courses of induction clteerapy. The effects were
measured by tests conducted on 12 May 2016. Thdtsedemonstrated a significant
reduction in the size of cancerous nodules in Oshinain, but only a very minor
response to the significant disease evident incdrebellar folia. “Degenerate small
cells”, which could be cancer cells, were reveae@shin’s cerebrospinal fluid.

The treating doctors regarded the results of thmst ftiwo courses of
chemotherapy as “pleasing” but concluded that &well of response was such that
further chemotherapy alone would not save Oshiifés | They recommended that
high-level dosage of radiotherapy in conjunctionhwehemotherapy be administered
in order for Oshin to have a realistic chance afvisal. They assessed Oshin’s
chances of survival with the recommended coursieaitment as having reduced to
around 30 to 40 per cent given the delays whichdwdirred. They confirmed their
view that in the absence of the recommended tradtr@shin would likely die within
months.

Oshin’s parents maintained their opposition tordfedmmended treatment.

The resumed court proceedings

13

14

15

16

The proceedings were therefore relisted before KragaCJ at the request of the
Independent Children’s Lawyer (“ICL”) appointed the Court and funded by Legal
Aid WA.

Through the ICL, a review of Oshin’s case by thghly respected paediatric
oncologist and neuro-oncologist Professor Kellies wadertaken. Professor Kellie
provided a report, the content of which is set iaudletail in the May judgment. In
short, Professor Kellie's findings correspondedsely to those of the doctors at PMH
and strongly supported their initial decision tgect the proposition that Oshin be
given only palliative care. He agreed with the tdog at PMH that Oshin’s best
chance of survival was presented by a combinatfonhemotherapy and radiation
therapy and that the administration of chemotheraply would present reduced
chances of survival.

Professor Kellie provided detailed evidence ashlong-term side effects of
craniospinal radiation therapy. His evidence iatttegard was again consistent with
that of the doctors at PMH. They agreed that tlside effects included a prospect of
significant hearing loss, increased risk of strakgnificant risk of long-term hormone
deficiencies, the risk of developing cataracts atleer visual impairments including
legal blindness, and inevitable depression of letel Dr G of PMH did not shy away
from a description of the long-term side effectsaafiation therapy as “horrific”.

The opinion of the PMH doctors at that time wast thi@atment with
chemotherapy without radiotherapy held virtually hope for Oshin’s survival.
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Accordingly, they confirmed their recommendatiorattfOshin be treated with a
combination of chemotherapy and radiation therapylhey maintained that
recommendation while acknowledging the impact ohi®s quality of life of the side

effects of radiation therapy.

17 Professor Kellie held some hope that a continuadioohemotherapy might, in
itself, lead to a cure for Oshin. That said, heead that Oshin’s prospects of survival
were significantly greater with a combined treatinehchemotherapy and radiation
therapy.

18 At the commencement of the hearing on 16 May 2@Khin’s parents remained
adamantly opposed to both chemotherapy and radidigrapy. By the conclusion of
that hearing their views had changed. They adwisedCourt of their desire for Oshin
to receive chemotherapy treatment only. They reathopposed to radiation therapy,
primarily because of the acknowledged long-terne gflects of that therapy even if it
was successful in securing Oshin’s survival. leirtlview, the consideration of the
difficult balance between maintenance of life angldy of life weighed against the
pursuit of radiation therapy.

19 While the views of Professor Kellie and the PMH tdos as to the treatment
which would afford Oshin the best prospect of sealvcoincided, their opinions as to
the appropriate course in the face of parental siipa to that recommendation
differed.

20 Professor Kellie said that it was his practice tespnt to parents both options,
enabling consideration of treatment with a combhamabdf chemotherapy and radiation
therapy (with a higher survival chance) or the raliive of treatment with
chemotherapy only (with a lower survival chance Wwith significantly lesser long-
term side effects). He agreed with the PMH doctioas the “vast majority” of parents
presented with those options would choose the highevival chance, but said that in
his experience at least a “substantial minority” pdrents would opt for the
chemotherapy only approach. In those circumstar@svould respect the decision
of the parents.

21 In the event the parents opted for the chemothecenby approach, he would
recommend another scan after a further two cowsehemotherapy. If that scan
revealed a “complete radiological response” todhemotherapy, he would renew his
recommendation that radiation therapy be admimster If the parents remained
opposed to that renewed recommendation he woulid agspect that decision.

22 As is apparent from the application to the Courtyas in that regard that the
views of Professor Kellie and the views of the dogfrom PMH diverged.

23 For the reasons set out in the May judgment, TlegckiJ declined to impose
radiation therapy. His Honour said at [68]:

In the absence of a consensus of qualified medaion, there is, in my
view, no role for the State in directing the paseistact in accordance with

% Director Clinical Services, Child and Adolescétealth Services and Kiszko & Anf@016] FCWA 34.
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one entirely valid opinion in preference to anothbty view is reinforced
by the fact that at least in Professor Kellie’sidal experience, although it
is not the experience of the doctors at PMH, a tamial minority of
parents would follow the course adopted by Oshiatents.

The course to which His Honour referred was thdinaation of chemotherapy.
His Honour did not, as was subsequently reportekenan order for chemotherapy or
otherwise impose any decision on Oshin’s parery. the conclusion of the May
hearing, Oshin’s parents had reached their owrsagcthat the administration of two
further courses of chemotherapy, as recommend&tdfgssor Kellie, was in Oshin’s
best interests. They gave a voluntary undertatartbat effect.

Developments after the May hearing

25

26

27
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Oshin’s parents met with Dr V and Ms M from PMH 28 May 2016 to discuss
Oshin’s further treatment in accordance with thadeartaking. Dr V explained that
Oshin would be given two further cycles of chematpg, as advised by Professor
Kellie, and then reassessed. He explained thidteile was a complete response or
very minimal disease left at the time of reasses$ntbe relevant protocol required
consolidation therapy with three high-dose chenmaipye cycles and stem cell rescues.

The Applicant gave evidence that it was apparemmfthat meeting that the
parents had thought Oshin would be able to commead&tive care once he had
finished the additional two cycles of chemotherapyihey had apparently not
appreciated that the two further cycles of chenraine recommended by Professor
Kellie were part of a longer process of treatmeith wurative intent.

Oshin commenced his third cycle of chemotherapy2drMay 2016. The
proposed, and agreed, fourth cycle of chemotheigynot take place for good
reasons associated with Oshin’s low blood coundsrem because of any resistance or
lack of cooperation by his parents.

Oshin’s progress was assessed by Magnetic Resoraraggng (“MRI”) on
7 July 2016. The report as to the results of #ssessment noted “significant interval
improvement in the leptomeningeal and nodular beltar disease particularly in the
posterior cranial fossa.”

Oshin’s parents met again with Dr V on 11 July 20I& V explained that he
was happy with the MRI results, which were consisteith his expectations for how
Oshin would respond to the chemotherapy thus far.

Dr V raised two options for Oshin’s further treatrhe The first and preferred
option was that Oshin proceed straight to consttidaherapy, involving three cycles
of high-dose chemotherapy with stem cell resculevied by 23.4 gray craniospinal
radiation therapy. The proposed radiation dosags Vewer than the 36 gray
previously recommended, which was the standardpesitive dosage for children of
Oshin’s age with high risk medulloblastoma. Dr \asvopen to the lower dosage
based on studies indicating that it might lead @éduced side effects in terms of
Oshin’s cognitive functioning, and given the strongws of Oshin’s parents. The
other option presented was to proceed with theipusly planned fourth cycle of
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induction chemotherapy, followed by three cyclesafisolidation chemotherapy and
23.4 gray craniospinal radiation therapy.

Oshin’s parents gave consent for the hospital trged with the assessments
and investigations required prior to any furtheemlotherapy, while not making a
decision as to Oshin’s further treatment at thattpo

By the time of a further meeting on 15 July 20168hi@’'s parents advised that
they had not yet decided how to proceed. By 2% 3016, Oshin’s blood counts had
recovered to a sufficient level to enable him tommazence further chemotherapy.

Oshin’s parents subsequently communicated to tispitad their decision that
they did not consent to consolidation chemotherapyg/or craniospinal radiation
therapy and that they wished Oshin to commencépaé care.

The PMH doctors maintained their view that the appate course was for
Oshin to proceed to curative treatment in the fafrconsolidation chemotherapy
followed by radiation therapy.

The present proceedings

35

That impasse led to the filing of the present aggpion, in which PMH seeks the
following orders:

1. The undertaking given by the First and SecorspBredent through
counsel on 20 May 2016 be discharged.

2. Welfare orders be made under section 162 oF#meily Court Act
1997 (WA) which require the child Oshin Rayne JameszKasto
receive 3 cycles of consolidation chemotherapymstell rescue
and craniospinal radiation therapy subject to amchccordance
with those orders.

3. If the Court is not prepared to make orders égnoadance with
paragraph (2), then welfare orders be made undéosel62 of the
Family Court Act 1997WA) which require the child Oshin Rayne
James Kiszko to receive 3 cycles of consolidatibanaotherapy,
stem cell rescue and further assessment of treatneels subject
to and in accordance with those orders.

4. If the Court is not prepared to make orders énoedance with
either paragraph (2) or (3), then welfare ordersnise under
section 162 of th&amily Court Act 1997{WA) which require the
child Oshin Rayne James Kiszko to receive palleatare subject
to and in accordance with those orders.

5. The First and Second Respondents each be nestrhy injunction
from:
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@ allowing the child Oshin Rayne James Kiszko b®
interviewed, photographed or included in any forfn o
interview given by the First or Second Respondensany
person acting on their behalf, to any media outlet;

(b) denigrating via any media outlet, or any sonetiworking
site, any staff member at any hospital or commuinégith
care service treating the child Oshin Rayne JamszakK,
or allowing any other person to do so on their Hehend

(c) revealing via media outlet, or any social netity site,
the names of any staff member at any hospital or
community health care service treating the chilchi®s
Rayne James Kiszko, or allowing any other persodato
so on their behalf.

6. Liberty is granted to the Child & Adolescent HeaServices to
publish a statement to the media relating to thieamne of these
proceedings.

36 Prior to the hearing, counsel for PMH helpfully ypided three separate minutes
of proposed orders. Those minutes set out thero@®posed by PMH on each of
three scenarios:

(1) the hospital's primary proposal, that Oshin beated with
consolidation chemotherapy and craniospinal razhaferapy;

(2) the hospital’'s secondary proposal, that Oshen tieated with
consolidation chemotherapy only and then re-asdesaed

(3) the proposal of Oshin’s parents, that Oshin entovpalliative care.

37 At the hearing, counsel confirmed the parametekshat | have described as the
hospital’'s secondary proposal. It was accepted tomsolidation chemotherapy
without radiation therapy offered minimal prospects cure; the secondary proposal
was put forward by PMH as an option to keep opemptbssibility of radiation therapy
if further testing then confirmed that radiatioeitapy was indicated.

38 On 22 August 2016 the ICL filed a minute propogimg following orders:

1. The undertaking given by the First and SecondpBedents on
16 May 2016 be discharged.

2. The First and Second Respondents to meaningfatiyage with the
PMH Oncology team, and any other health professsona
recommended by Oshin’s treating oncologist, asmasended by
Oshin’s treating oncologist.

3. The First and Second Respondents to ensure Qdtands all
appointments scheduled with his treating oncologisty other

Document Name: FCWA\PTW\2016 1388 - Kiszko - Steacdoc (GA) Page 8



[2016] FCWA 75

member of the PMH oncology team, or any other healt
professional, as recommended by Oshin’s treatimglogist.

4. The First and Second Respondents to follow dil tle
recommendations made by Oshin’s treating oncolpgisy other
member of the PMH Oncology team or any communitgebla
paediatric palliative care service in Perth, inaigdbut not limited
to disease control and pain management.

5. Without admission as to need, the First and Skétespondent be
restrained by injunction and an injunction grantestraining each
of them from:

5.1 speaking negatively about any PMH staff or atlyer
health professional treating Oshin, to or in Oshin’
presence, or allowing any other person to do soheir
behalf;

5.2 speaking negatively about any of the treatmgans
recommended by Oshin’s treating oncologist, or g@iny
acts which may reasonably be considered to undermin
Oshin’s relationship with PMH staff, to or in Oslsin
presence, or having any other person do so onlikéailf.

5.3 from the date of these Orders, allowing Oshonbe
interviewed, photographed, videoed or included iy a
form whatsoever, in any interviews given by thesFor
Second Respondent or any person acting on thealfheh
to any media outlet;

5.4 denigrating, via any media outlet, or any daugworking
site, any staff member at PMH or any community theal
care service providing support to Oshin, or allayvamy
other person to do so on their behalf; and

5.5 naming or identifying via any media outlet,amy social
networking site, the names of PMH hospital staff or
community health care service treating Oshin, or
providing any information that could reasonablynitigy
those persons, or allowing any other person to alors
their behalf.

6. The injunctions set out in paragraph 5 remairfuih effect and
force even after the finalisation of these procegsli

7. There be liberty to any party to apply to varydischarge these
orders on 24 hours written notice to the othenpart

39 In their response filed on 23 August 2016, Oshpdsents sought the following
orders:
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1. The Court Orders, and Injunction granted on l1&dil 2016 be
discharged in their entirety.

2. The Application in a Case (Form 2) filed by tApplicants on
18 August 2016 be dismissed.

3. The Respondents be permitted to publish a seatemhich seeks
to address any inconsistencies in any previous an@aablications.

4. That the First and Second Respondents be mstirdiy injunction
from:

a. Allowing the child Oshin Rayne James Kiszko ® b
interviewed or photographed to any media outleedav
any interview or media exposure which reflects @shia
positive light and is not related to the hospital;

b. Denigrate via any media outlet, or any socidivoeking
site, any staff member at any hospital or commuinégith
care service treating the child Oshin Rayne JamszskK
or allowing any other person to do so on their Hehend

C. Revealing via media outlet, or any social nekiag site,
the names of any staff member at any hospital or
community health care service treating the chilchi®s
Rayne James Kiszko, or allowing any other persodato
so on their behalf.

During the course of the hearing before me, andiscussions held at Court,
agreement was reached in relation to a number tikrsa

It was agreed that regardless of the future coofr€&shin’s treatment, there was
no utility in proceeding with the proposed fourftie of induction chemotherapy. At
the hearing in May, Oshin’s parents had given amalry undertaking to proceed with
that course of chemotherapy. It was agreed theyt fhould be released from that
undertaking.

Oshin’s parents also agreed that orders should Ilaelemto avoid the
identification and denigration of staff involved @shin’s treatment and care. While
Oshin’s parents maintained that they could not hed hresponsible for the
extraordinarily unfair criticism levelled at medicsaff by other persons who would
characterise themselves as Oshin’s “supportersgy tlacknowledged that the
denigration of the medical and other staff tryimgaissist Oshin to the best of their
capacities was inappropriate and unhelpful. Inguly, they agreed that no matter
what the future path for Oshin’s care might bensigant efforts need to be made for
his sake to improve and then maintain communicaéiod a cooperative working
relationship with the staff involved in that care.

In that regard, Oshin’s parents also clarified thgasition in relation to the
provision of palliative care to Oshin. They confed that their desire was to have that
palliative care facilitated by PMH and the currergdical team.
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Without deviating from their primary position thi&ie Court should not interfere
with their decision-making responsibilities, thergrats agreed that if Oshin was to
proceed to palliative care in accordance with thshes, it would be in his best
interests for orders to be made to that effecgssto set an appropriate framework for
their ongoing relationship with PMH.

During the course of the hearing Oshin’s parerds algreed that it was not in
Oshin’s best interests to be directly involved my durther media coverage. Both
parties agreed that the other should have the appty to release, at the conclusion
of the proceedings, a media statement.

Notwithstanding those various agreements, the akeissue as to whether Oshin
should undergo curative treatment, or move to gtalie care, remained unresolved. It
is that central issue | am required to decide.

The up-to-date medical evidence

47

48

49

At the time of the March hearing, the PMH doctorstirrated that the
recommended combination of chemotherapy and radiatherapy would, if
implemented promptly and adhered to, give OshirDadb60 per cent prospect of
being alive in five years, with the result that Wweuld be regarded as having been
“cured” and would have a good chance of a long life

By the time of the May hearing, the PMH doctorsineated that the same
recommended approach would give Oshin a 30 to A0y prospect of cure.

A clinical report dated 16 August 2016 was prepdng®r V. In that report, he
said:

(@) Oshin had tolerated chemotherapy “reasonablyl”,wevith
“expected but not serious” complications;

(b) the MRI done on 7 July 2016 showed “a good @asp to therapy
and significant reduction in tumour volume”. Heteu Professor
Kellie was also supportive of moving on to consatidn
chemotherapy;

(c) Oshin’s treatment had been complicated by ram#aistration of
post-operative radiation therapy, and delay inatiministration of
chemotherapy;

(d) Oshin’s chances of a cure with only the fourttiuction cycle of
chemotherapy were “almost zero”;

(e) with consolidation therapy, and no radiatioarépy, “the chance
of cure may approach <10 per cent but there is evijed data to
support this”; and

) a combination of consolidation chemotherapy eaxtlation therapy
remained Oshin’s best prospect of cure.
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Dr V concluded his report by saying:

With very limited evidence and considering all thedays in providing the

therapy, Oshin still has a chance of cure with obdation chemotherapy
followed by radiation therapy and although his pragjs has substantially
reduced, [that] therapy... is recommended. Furthenmotherapy in

absence of future radiation therapy is highly wligkto be curative and
will only be prolonging Oshin’s life.

In Professor Kellie’'s first report, dated 5 May BQlhe estimated Oshin’s
chances of a cure on the recommended treatmenbagipat 30 to 50 per cent. In a
second report dated 14 May 2016, following revieimhee MRI scans obtained on
12 May 2016, Professor Kellie concluded that Oshafiances had reduced.

Professor Kellie expressed the view that the lod@sage radiation therapy to
which Dr V was open would be an option if Oshiniaghd a complete radiologic
response to chemotherapy, but that where theresarae response to chemotherapy
but persisting MRI evidence of disease “maximaktaled doses of craniospinal
radiation would be indicated”. He acknowledged $iigmificant side effects which
would likely follow.

In his updated report dated 16 August 2016, Profdssllie said this:

| agree with Dr G that without craniospinal radiettpy Oshin’s chances
of survival are remote. | am of the opinion thath@d’'s chances of
achieving long survival with craniospinal radiatiane now much lower
than the estimates provided in my first report d&iéMay 2016...

Dr Kellie explained that what he described as thegé gaps and delays” in
Oshin’s treatment allowed the tumour cells to ammti growing and dividing at times
when no chemotherapy was present, “greatly comiogii the effectiveness of the
treatment. While he still recommended that coudstion chemotherapy and radiation
therapy provided the only realistic curative optfon Oshin, he said that he would be
“very cautious about prognosis”.

Tellingly, Dr Kellie said this:

For these reasons, whatever the Court accepts wias’'® prognosis for
cure around the time he started chemotherapy inciM&016, his
prognosis is substantially less now, even if higeps were fully
compliant with treatment recommendations and furtherapy (the three
high-dose courses with stem cell re-infusions +&nmspinal radiation)
were given without any delays.

Professor Kellie expressed the view that the chean€eure were remote, due to
the delays in treatment following Oshin’s surgeryecember.

He went on to say that “the delays in deliverinteetive chemotherapy have
been unreasonable, avoidable and have weakenedenrregated any benefit that
may have been achieved.”
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58 In the written submissions filed on their behalf fbe purposes of the hearing,
Oshin’s parents acknowledged the accuracy of taté¢rment. Their counsel conceded
that PMH was not responsible for the delay in treait; implicit in that concession
was an acknowledgement that the delays in treatmesdrred because of decisions
taken by the parents.

59 While of course the dreadful nature of Oshin'salies is such that, from the
moment of his diagnosis, no predictions could beenaith any level of certainty, the
accumulated medical evidence over the course of piteeeedings supports the
following findings:

(1) at the time of his diagnosis and surgery, Odimd reasonable
prospects of a long-term cure had the recommendegse of
chemotherapy and radiation treatment been admiadigromptly
and consistently;

(2) there was nevertheless at all times a grave that even the
recommended course of treatment would not be ssiuiem
achieving a cure;

(3) even if a cure was achieved, it would almostaiely be at the cost
of very significant long-term side-effects affecti®shin’s quality
of life;

(4) what Professor Kellie described as the unressienand avoidable
delays in delivering effective chemotherapy greatgduced
Oshin’s prospects of a long-term cure, with thatuction being
apparent no later than March 2016;

(5) the effect of those delays continues to reddshkin’s prospects of
a long-term cure;

(6) Oshin’s prospects of a long-term cure are new Yow, even if the
recommended course of curative treatment is naatlgtfollowed;
and

(7) Oshin has little or no prospect of survivaltife recommended
course of curative treatment is not now commenaadl strictly
followed.

The hospital

60 The PMH doctors remain firmly of the view that, wahstanding the reduced
prospects of a cure, Oshin should proceed urgémityrative treatment in the form of
consolidation chemotherapy and radiation therapy.

61 They note that subject to their differing views tasthe appropriate radiation

dosage, Professor Kellie agrees with the proposedse of treatment. Importantly,
he agrees that the proposed course of treatmemtseagis Oshin’s only hope, however
remote, of a cure.
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They point out that clinicians at PMH have nevepped curative treatment and
embarked on palliative care when a child is respangositively to chemotherapy.
They express concern that if they stop treatingi©sith curative intent that will set a
dangerous precedent, whereby parents may insigaliative care when their child is
responding to conventional treatment.

Oshin’s parents

63

64

65

66

67

68

69

Oshin’s parents remain implacably opposed to theyuof curative treatment.
They believe that a move to palliative care is ghi's best interests.

On Oshin’s behalf, his parents fear the signifidamig-term side effects, pain
and suffering associated with craniospinal radratizerapy. They are distressed by
Oshin’s fear of even his current treatment andhgyahanges in his behaviour which
they perceive to have been caused by his distress.

Oshin’s parents believe that the quality of Oshliiésshould be prioritised over
the duration of his life. They do not want himsjgend the time he has left enduring
curative treatment processes which have very lavggects of success. Even if the
curative treatment processes were to be succesb@y, regard the long-term side
effects of radiation therapy in particular as beimg high a price to pay for longevity.

They hold deeply to the belief that Oshin has atrig die with dignity and in
peace.

Both the ongoing dispute with the hospital and ldgal process have taken a
huge toll on Oshin’s parents. That, coupled whih time, intense focus, and physical
and emotional energy which they have investedendibpute, has clearly impacted on
their capacity to care for Oshin at the time whennhost needs them, to Oshin’s
detriment.

In the May judgment, Thackray CJ took into accoting@ conduct of Oshin’s
parents and their passionate and highly publicatioje to Oshin undergoing radiation
therapy. He expressed concern about their aldditgontrol their emotions around the
topic of treatment in the presence of Oshin. He Yearful that if further treatment
was ordered Oshin would again be exposed to hiengarmostility and bitterness,
potentially causing him even more psychologicalina.

By way of one striking example, at the most redegaring the Court was told of
an incident where Oshin was distressed in hospita his mother was asked by
nursing staff to intervene and comfort him. Shelided to do so, saying that she did
not want Oshin to believe that she condoned whathegpening to him. Instead, she
took a video recording of Oshin’s distress.

The law

70

Section 162 of th&amily Court Act 1997WA) (“the Act”) provides as follows:
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162(1) in addition to the jurisdiction that a colmds under this Act in
relation to children, a court also has jurisdictimn make orders
relating to the welfare of children.

162(2) in deciding whether to make an order undeésssction (1) in
relation to a child, a court must regard the betsrests of the child
is the paramount consideration.

71 The relevant law was extensively and eloquentlywaased by Thackray CJ in
the May judgment. Helpfully, at the hearing befone all counsel agreed that His
Honour's explanation and interpretation of the vaeld law was accurate. |
respectfully adopt His Honour’s analysis.

72 The essential components of the relevant legatyplies may be summarised as
follows:

(1) While s 66C of the Act prescribes a checklisiagtors the Court is
obliged to consider when determining what is inhddts “best
interests”, most of those factors have no appbeain a case such
as this. The issues that are joined dictate wbidche s 66C factors
are relevant. The legislation recognises the almost infiniteiety
of factual situations in which the Court might besked to
determine what is in a child’s best interests by thclusion of
subsection 66C(3)(m) which requires the Court tasater “any
other fact or circumstance that the court think®ievant”.

(2) In cases such as the present, more assistanoatentially to be
gained from decisions made when a court is askeduthorise
what are known as “special medical procedures”, faoch other
cases where a court is asked to exercise its pomezs faced with
an application to override what would otherwisetbe decision-
making authority of the parents of a child.

(3) When faced with such an application, the Coouist exercise its
own independent and objective judgment, balancitlg tlze
conflicting considerations in the particular casessess what is in
the best interests of the individual child in his heer individual
circumstances.

4) Considerable weight must be attached to théopgation of life,
but it is not absolute, nor necessarily decisi@ansideration must
also be given to quality of lifé.

(5) It is not for the judge to consider what demishe or she would
make in the same circumstances for his or her chidded on a
personal world view and moral compass. Rather, Gloairt's

4 Banks & Bank$2015) FLC 93-637.
> In re Marion (No 2)1994) FLC 92-448 at 80,664.
® The NHS Trust v A (A chil§g007] EWHC 1696 (Fam) at [40].
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decision must be informed by an independent angdad&onate
view of all the circumstanceés.

(6) That said, the multitude of elements which tbge comprise the
best interests of a child are wide ranging and infatteted, and
susceptible to a legitimate diversity of views. sBaterests are
values, not fact8.

(7) The State, through the Court, should not ieterin the exercise of
parental responsibility unless there is some djestification for
doing so. The power to countermand the exercispaséntal
responsibility is to be exercised sparingly, anthvgreat cautiof.
In considering whether to exercise that powers itelevant for the
Court to consider whether the approach adoptedchéyparents is
completely at odds with the approach which wouldadepted by
other parents faced with similar circumstancesyloether there is
scope for genuine debate between one view and erdth

(8) The Court’s decision cannot be made in a vacuuvhile the child
whose best interests are being considered musedpected as a
unique individual, each child lives as a membehisfown family,
and his welfare and best interests are inextricatigrwoven with
that family. The interests of the child’s family the extent that
they inevitably bear on the welfare of the childjshaccordingly
form part of the matrix of elements to be considaeredetermining
the child’s best interests.

73 In my view, the ethical and moral nature of thesgima means that the Court
may legitimately be informed in its deliberationst mnly by the clinical opinions of
medical experts, but by their opinions as to tliicat issues. Those opinions are born
of specialist expertise, and experience in theevgldgments inherent in the treatment
of life-threatening illness. By having regard ke tviews born of that expertise and
experience the Court does not abrogate its deersi@king responsibility; rather, it
better informs the independent exercise of itsrdisan.

74 Above all, every case is different. The appropridécision will depend entirely
on the facts of the individual case. As Brennaaid inMarion’s Case®

The questions raised ... starkly demonstrated thadyyaof the law when
it is invoked to settle an issue which is a subggatthical controversy and
there are no applicable or analagous cases ofrigjradithority.

" Director Clinical Services, Child and Adolescétgalth Services and Kiszko & An@016] FCWA 34 at
[66].

® CDJ v VAX1998) 197 CLR 172 at [152].

° Minister for Health v A$2004) 29 WAR 517 at [23].

% |n re T (Wardship Medical Treatmerif)997] 1 WLR 242 at [254].

1 Re Normg1992] NZFLR 445 at 451.

12 Department of Health and Community Services v 3WBSMB (Marion’s Cas€)1992) 175 CLR 218 at
264.
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Against that background, two competing legal prapmss were raised during
the hearing.

Counsel for PMH contended that a decision to prddeepalliative care in the
face of consensus medical advice that curativetnreat remained open, and was
recommended, may be outside the scope of paresjabmnsibility, as that concept was
considered inMarion’s Case Accordingly, counsel contended that the Court’s
discretion in determining what is in Oshin’s baderests as required by s 162 of the
Act is not at all constrained by any presumptionfamour of, or deference to, the
decisions made by Oshin’s parents in the purpoegdrcise of that parental
responsibility.

In Marion’s Casethe High Court considered the scope of pareetsgansibility
and decision-making authority in the context of edetining whether Court
authorisation was required for the surgical swation of a teenager who was severely
intellectually disabled. The majority determinedatt Court authorisation was
required, notwithstanding the usual scope of patergsponsibility and decision-
making authority, observing at 250:

Court authorisation is required, first, becausett@ significant risk of

making the wrong decision, either as to a child&spnt or future capacity
to consent or about what are the best interesta ohild who cannot

consent, and secondly, because the consequeneewrohg decision are
particularly grave.

Counsel for PMH submitted that in Oshin’s casedhsra significant risk of his
parents making the wrong decision as to what ikisnbest interests, and that self-
evidently in this case the consequences of a wdwgsion are particularly grave.
Accordingly, she submitted that the decision tosper palliative care in the face of
contrary medical opinion may be outside the scdgmmoental responsibility.

The difficulty with that proposition in the presenase is this; it was not
contended on behalf of PMH that a decision to dectiurative treatment options in
favour of palliative care is always or by its vargture outside the scope of parental
responsibility. Rather, the contention was thathsa decision will fall outside the
scope of parental responsibility if made in theefad expert medical opinion that
curative treatment options are appropriately pusue

When pressed by me, counsel for PMH was unabletimukate where the line
might be drawn to define the point at which cumatireatment options are estimated to
have a sufficient prospect of success to take &eHhor palliative care outside the
scope of parental responsibility and decision-mgkauthority. She could only
observe that it would depend on the circumstantédsedndividual case.

An assessment by the Court of the level of risknaking the wrong decision
will be appropriately influenced by the availabbgert medical opinion. That said,
the question of whether a decision to opt for paile care is “wrong” is not, as
already observed, a purely medical question.
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Even if the circumstances take a particular degisigtside the scope of parental
responsibility and decision-making power, the resilto shift that decision-making
responsibility and power to the Court. The exerdidy the Court of that decision-
making responsibility and power is then informed anly by the medical evidence,
but by all the other factors which influence a d@ieation of what course of action is
in the best interests of the individual child. HNssgarily, that will include giving
significant weight to the parental role. That s as regardless of the exercise of
parental responsibility per se the child’s welfared best interests are inextricably
entwined with his role as a member of his familany event.

Counsel for Oshin’s parents contended that, inuonstances where medical
evidence establishes room for reasonable disagreeasdo the appropriate course of
action, such that the decision preferred by theemgar cannot be characterised as
indefensible or unsupported by medical opiniontehsg no role for the State to play in
interfering in the exercise of parental respongibil He contended that the State
should only intervene in circumstances where imeton is clearly required for the
protection of the child, and where the child’s paseare either incapable of making
the necessary decisions in the exercise of theampal responsibility, or the decisions
they propose to make are objectively indefensible.

Even if the contention of counsel for the paremstsarrect, nevertheless the
application of what might be described as a presiompn favour of the decision-
making authority of the parents cannot in any sgmeelude the exercise by the Court
of its own discretion; rather, in exercising an eitdred decision, the Court must
exercise caution in countermanding parental detssiand do so sparingly.

While the question was not addressed by eithersmluthe result of the analysis
contended for by counsel for PMH would be that taae such as this the onus would
fall on the parents to approach the Court for aushtion of palliative care. The result
of the analysis contended for by counsel for themts would be that the onus would
fall on those disputing the proposed decision ef parents to approach the Court to
intervene, and countermand what would otherwisa parental decision.

It is not necessary for the purposes of the presasé to determine which
contention is to be preferred. On either approdbh, resolution of the impasse
requires the Court to reach its own determinati®moawhat is in the best interests of
Oshin.

It must also be borne in mind that the present talleto be determined entirely
on its own facts; for reasons which follow, my d&gan would be the same on either
suggested approach.

The court’'s decision

88

In submissions on behalf of the hospital, | waemefd to a Supreme Court
decisiort®, in which the Chief Justice considered the casarofdult and mentally
competent quadriplegic who sought to direct his icedservice providers to

13 Brightwater Care Group (Inc) v RossitE2009] WASC 229.
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discontinue the provision of nutrition and hydratie him. In his decision, Martin CJ
considered it important to emphasise what that eesenot about.

In light of the public interest in, and scrutiny, ¢tfiese proceedings | consider it
important to do the same. That is particularlygaen the suggestion in some reports
that the outcome in this case will in some wayasptecedent for decisions to be made
about the provision of curative or palliative treant to other children. In my view, it
will not.

This case is not about parental rights, nor idbdu the perceived power of the
medical profession. It is not about whether, igeaeral sense, quality of life is more
important than duration of life, nor is it aboutethmelative merits of traditional
medicine and alternative or complementary therapiéisis not about overarching
considerations as to the right to life, or the tigha peaceful death, nor is it about a
philosophical consideration of the best interestshddren generally.

This case is solely about Oshin Kiszko, and howetermine what is in his best
interests as a unique individual child in the sfiecircumstances which he now faces.

The best interests approach “offers no hierarchyatifes which might guide the
exercise of a discretionary power... much less amgge legal principle which might
direct the difficult decisions to be mad¥”. The Court’s task is to recognise that the
facts in individual cases “may vary almost infilytethat the enquiry is a positive one
tailored to the best interests of the particulaldcand not children in general, and that
[it] is required to take into account all factorkiah it perceives to be of importance in
determining that issuée”

In determining whether or not it is in Oshin’s bésterests for the Court to
mandate that he receive consolidation chemothegaqly radiation therapy, | have
taken into account all the matters raised in thideswce and submissions before the
Court.

| have taken into account both the medical evideagcéo Oshin’s chances of a
cure, and the side effects of the only course edtinent affording him any such
chance. | am acutely aware of the fact that bloghRMH staff and Professor Kellie
recommend the same course of curative treatmedt,ofrthe weight that must be
given to the prolongation of life. | note that their PMH nor Professor Kellie have
ever ceased treatment of a child who was respormbsgively to treatment. Implicit
in that, of course, is that there was, in each,gaaeental consent to the continuation
of such treatment.

| have taken into account the clear deterioratioi®shin’s prospects of a cure
over the last several months as a result of theydaltreatment. | have not taken into
account any fault that might be attributed for thigterioration as my task is to
consider Oshin’s best interests in the circumstandach he now faces, regardless of
how those circumstances arose.

14 Department of Health and Community Services v JWBSMB (Marion’s Case1992) 175 CLR 218 at

270.

!> B and B: Family Law Reform Act 1995997) FLC 92 — 755 at [9.53].
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While the task of determining what is in Oshin’sbmterests falls to the Court,
and requires the exercise by me alone of an inadkgregrand objective discretion, | am
able to inform the exercise of that discretion bference to the careful and expert
considerations of others where those consideratiomé evidence.

| note in that regard that as early as January 204& was a lack of unanimity
in the ethics committee of PMH, with at least sam&mbers of the committee taking
the view that a palliative approach was ethicallypmortable. | note also that
Professor Kellie said in his most recent report:

Under these circumstances, in a family activelyusefg therapy, my
opinion is that with proper counselling (as appdarfiave already been
done) ongoing refusal of active treatment with cbgrarapy or radiation
therapy should be respected because the “therapaitin” — the balance
of benefit and harms associated with treatmentir my opinion heavily

weighted in the direction of significant harm if s survives, but offers
only a small chance of saving his life.

| have taken into account the clear and deeply hields of Oshin’s parents as
to what is best for him. Oshin’s parents know toetter than anyone, and have a
unique relationship with him. Prior to these pexiegs, they have been solely
responsible for all important decisions made on bshalf since his birth.
Notwithstanding the criticism that can properly tmade of some aspects of their
conduct in recent months and the decisions theg haade, their views as to what is
in Oshin’s best interests must be given consideralgight, and accorded respect.

The importance to Oshin of his relationship wits parents weighs heavily in
my decision. That relationship, and the suppod lawe which only his parents can
give, are of critical importance to Oshin and te fuality of life over the months to
come. | am deeply concerned that any perpetuaifothe conflict over Oshin’s
treatment will continue to diminish the ability bfs parents to focus their energies
solely on the provision of that support and lovedily to him when he needs it most.

Taking into account all the medical and other enade | conclude that it is in
Oshin’s best interests to move to palliative care.

The determination of best interests is not a peesigence. It is multifaceted
and complex. It is susceptible to very differeahclusions being drawn by different
people of equal compassion, sincerity and integritf/hile the conclusion | have
reached accords with the beliefs and views of Ostparents, that is not to demean
the beliefs and views of those who disagree, nerititegrity and motives of the
doctors involved. There can be no question they tlave been motivated at all times
by their sincere beliefs as to what is best fori@sénd by their commitment to fulfil
what they regard as being their obligations to hidithey have maintained that
commitment in the most difficult of circumstancesd in the face of entirely unfair
criticism.
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Proposed orders

102 Subject to any submissions from counsel, | propwsenake the following
orders:

1. The First Respondent, Angela Jade Kiszko, arsl $econd
Respondent, Adrian Colin Strachan, are to meanilygkngage
with the Oncology team at Princess Margaret HokgiRRMH"),
and any other health professionals as recommengléuelireating
oncologist for the child, Oshin Rayne James Kiszzorn
1 April 2010 (“Oshin”).

2. Oshin is to undergo the following treatment:
(@) palliative care;
(b) all medical tests, scans and taking of samplegh are

ancillary to the administration of palliative care;

(c) the carrying out of all necessary ancillary mab
procedures to the administration of palliative ¢care

(d) the administration of anaesthetic as required the
administration of palliative care;

(e) the administration of blood products and\ortgl&ts as
required in the administration of palliative care;

() the administration of medications deemed madbica
necessary for the administration of palliative care
including but not limited to medications for paialief;
and

(9) all supportive care including, but not limitetb,
neuropsychology, physiotherapy and occupationabfhe

3. That the clinical staff at PMH are permitted poovide the
treatment referred to in paragraph 2 of these erder

4. The First Respondent and the Second Responderib dake all
reasonable steps to ensure that Oshin attendsppdirdaments
scheduled with his treating oncologist, any othemher of the
PMH oncology team, or any other health professioras
recommended by Oshin’s treating oncologist.

5. The First Respondent and the Second Respondeit &ollow all
of the recommendations, save for intravenous cheenapy or
radiation therapy, made by Oshin’s treating oncstogny other
member of the PMH oncology team or any communityebda
paediatric palliative care service in Perth, inahgdbut not limited
to disease control and pain management.
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6. Without admission as to need, the First Respunaed the Second
Respondent be restrained and an injunction is gegranted
restraining each of them from:

(@) speaking negatively about any PMH staff or aiyer
health professional treating Oshin, to or in Oshin’
presence, or allowing any other person to do so;

(b) speaking negatively about any of the treatmplains
recommended by Oshin’s treating oncologist, or g@iny
acts which may reasonably be considered to undermin
Oshin’s relationship with PMH staff, to or in Oslsin
presence or allowing any other person to do so;

(© from the date of these orders, allowing Oshin bie
interviewed, photographed, videoed or included iy a
form whatsoever, in any interviews given by thestfior
second respondent or any person acting on thealfoth
any media outlet;

(d) denigrating via any media outlet or any soaietworking
site any staff member at PMH or any community lnealt
care service providing support to Oshin, or allayvamy
other person to do so on their behalf; and

(e) naming or identifying via any media outlet,ary social
networking site, the names of PMH hospital staff or
community health care services treating Oshin, or
providing any information that could reasonablynitiy
those persons, or allowing any other person toaors
their behalf.

7. The injunctions contained in paragraph 6 oféhaslers remain in
full force and effect even after the finalisatidrtttese proceedings.

8. Liberty is granted to the Clinical Services @hédnd Adolescent
Health Services to publish a statement to the medi#ing to the
outcome of these proceedings, and addressing aonsistencies
in any previous media publications.

9. Liberty is granted to the First Respondent ahd Second
Respondent to publish a statement to the medidingldao the
outcome of these proceedings, and addressing aonsistencies
in any previous media publications.

10.  All media be permitted to publish a fair anstw@ate account of
these proceedings, subject to the following coadgi

(@) the report shall not reveal the names of stdffany
hospital where Oshin is being treated,;
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(b) no footage or photography is to be shown of Oshin or his
family at or in the vicinity of any hospital at which Oshin
is attending from time to time; and

(c) Oshin is not to be interviewed.

11.  There be liberty to any party to apply to vary or discharge these
orders on 24 hours written notice to the other parties.

12. Each party bear their own costs of the proceedings to date.

I certify that the preceding [102] paragraphs are a true copy of the reasons for

judgment deliveredb@fﬁs Honourable Court
ASséciate

01/09/2016
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