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Mr Berry, Mr Attorney, fellow judicial officers, distinguished guests, members of the 
FLPA executive and council, ladies and gentlemen. 
 
I would like to join with the Attorney and Mr Berry in acknowledging the traditional 
owners of the land on which we meet this morning, the Wadjuk people of the greater 
Noongar clan.  And I pay my respect to their elders, past and present.      
 
This has certainly been a very big year in family law and the fun is only just 
beginning, especially for your colleagues and mine in the Eastern States.  As you all 
know, we have had lots of enquiries into the family law system over the last 40 years.  
In fact, I don’t think there has been a year in the last 40 in which there has not been an 
enquiry under way or someone looking to amend the legislation or the rules.  But this 
time around, as we know from the announcements from the Commonwealth 
Government, the most comprehensive review of the family law system ever is 
currently underway.  And as we have heard from the Commonwealth Attorney today, 
we are about to see introduced into Federal Parliament a proposal for the biggest 
changes to be made to the structure of the family law system in 40 years – and next 
year we will see the results of the ALRC enquiry into what changes should be made to 
the family law system.  So it is definitely going to be a big year ahead.      
 
As for us here in the West, the Commonwealth Attorney has announced that the 
changes he anticipates Parliament will make will not significantly impact on our 
unique State Court.  As I foreshadowed in my speech to you two years ago, this is 
sensible recognition of the fact that we have the most cohesive and effective family 
law system in Australia and we always have had – at least since 1976.  But as you all 
know, the devil of any new plan is in the detail – and some of the details that are 
emerging are very concerning, as Mr Berry has said this morning.  I will not say more 
on the topic today but I can say that I read the statement made this week by the 
Family Law Section of the Law Council of Australia and I suggest that you might 
read it too if you have not done so already. 
 
I expect we may have more clarity about the new arrangements by the end of 
September.  Happily, this coincides with the David Malcolm Memorial Lecture which 
I will be delivering at Notre Dame University on the evening of Thursday the 27th of 
September – you will remember the date because it’s two nights before the Eagles 
play in the Grand Final.  I am sure that when I have written the speech it will be 
riveting, so please come along on 27 September.   
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Accommodation 
 
Turning now to some other important topics.  The Court is anxiously awaiting advice 
from the Commonwealth Attorney about our business case seeking funding to build 
four new courts on Level 4 in our building.  Those of you who have been involved in 
hearings in the courtrooms in Central Law Courts and those using the antiquated old 
Supreme Court building will know that we desperately need purpose-built rooms in 
which to do our work safely – and they need to be in the same building in which we 
have our chambers, our registry, our counselling service and all of our other services.   
 
I wrote to the new Commonwealth Attorney about this upon him assuming office and 
he promised me a meeting to discuss the issue.  I would welcome the opportunity to 
explain to him the impact the current arrangements are having on our efficiency.  In 
the meantime, I am most grateful to the State Attorney for his support of the proposal 
to build these long overdue courtrooms.  The need for them has increased following 
the appointment of a second Federal Circuit Court judge in Perth.  The new judge, of 
course, also needs a courtroom and this further reduces our capacity to beg or borrow 
a courtroom from our neighbours in the Terrace Road building.   
 
 
Rules 
 
The next topic I wanted to mention briefly is our standalone FCWA Rules.   
Unfortunately these are taking longer than I had hoped.  I now have a final draft 
sitting on my desk and we are aiming for these to be promulgated late this year, with a 
view to them coming into effect in January 2019.  I am sure it will make family law 
practice in this State a lot easier once they are operational.  
 
 
Some statistics 
 
At last year’s Conference, I was pleased to report that the previous strong upward 
trend in filings had been arrested.  This reduction continued in 2017/18, with a 
decrease of nearly 3% in filings of both final order and interim order applications.  
 
Nevertheless, the nearly 3,000 applications for final orders we received last year 
represents a 5% increase compared with five years ago and a 12% increase compared 
with 10 years ago.  Over the last five years there has been a 16% increase in 
applications for interim orders and over 10 years the increase is 27%.  Nevertheless, 
last year our clearance ratio for all application types was 102% that is, the number of 
matters finalised was higher than the number of new matters filed – and that is our 
equal best figure in the last nine years. 
 
There has been a significant increase in the number of matters resolved by trial.  Five 
years ago we finalised 303 matters by trial – but this figure increased to 366 last 
year – which represents a 21% increase in the number of matters finalised by trial.    
 
Over the same five years there has been a 6% increase in applications for divorce.  
And while on the topic of divorces, I would like to take this opportunity to 

 



 3 

congratulate you for the way you have taken up filing divorce applications 
electronically.  I know there are some logistical difficulties around this, but four years 
ago only 3% of divorces filed by lawyers were filed electronically, but this has now 
increased to 57%, up from 33% last year.  So thank you very much – filing documents 
electronically makes life very much easier for our staff and improves our efficiency.   
 
Historically, most divorce applications are filed by parties without legal assistance.  
One alarming trend now is the increase in self-represented litigants in all other areas 
of our work.  Those of you that have studied the callover lists will have sensed this.  
Five years ago, in only 19% of trials were both parties self-represented.  This has now 
increased to 26%.  The percentage of trials in which both parties are represented has 
dropped over the same five years from 44% to 31%.  In other words, in less than one 
third of cases does the judicial officer have the benefit of submissions from a lawyer 
on both sides of the argument.    
 
This trend has profound implications for the profession but of course it also has a 
profound impact on the way the Court has to go about its business.  Others will have 
the ability and time to analyse the reasons for this alarming trend.  But I am hoping 
that it could be due, in part, to the increasing uptake by lawyers of mediation style 
conferencing, mediation, arbitration and collaborative law practices.  Were it not for 
these alternative ways of resolving disputes, our situation would be much worse. 
 
 
Time to trial figures 
 
This brings me to the time to trial figures.  Despite the recent decrease in filings and 
the increasing number of matters reaching trial, the median time to trial is still 
hovering around the 95 weeks mark.  And the number of matters awaiting trial in the 
Judges Defended List continues to grow.  The number of cases waiting in this list 
went up from 863 to 1,161 in just the last year.   
 
Once again, it would take a lot of time to “unpack” that statistic, but it is clear it is not 
the result of judicial inefficiency, given we have significantly increased the number of 
trials we are hearing.  I would venture to suggest though that there is one very 
significant factor at play.  You will remember we had a remarkable increase in filings 
a couple of years ago during the height of the economic downturn.  Obviously those 
cases take a long time to make their way through the system, but given the wait time 
to trial is around 95 weeks, we are now no doubt seeing that particular cohort of 
matters coming to the trial stage.    
 
It gives me no great satisfaction to record that I predicted this outcome when I spoke 
to your conference two years ago, so I suppose the best that can be said about the time 
to trial figures is that they have not got any worse – which they definitely would have 
done were it not for the acting appointments we have had since October 2017. 
 
 
Delivery of judgments 
 
Notwithstanding there are many more matters getting to trial, the judicial officers are 
now disposing of their judgments with considerable efficiency.  The great majority 
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are delivered either ex tempore or within the desired three month time frame.  As at 
this week, eight of the 11 magistrates had no judgments outstanding for longer than 
three months.  Two magistrates have just one judgment outstanding for more than 
three months.  The remaining magistrate has a small handful of judgments 
outstanding for longer than three months, but all but one of those will be delivered in 
the next month.  These figures are all the more impressive when you appreciate that 
the average docket magistrate is currently managing almost 500 final order 
applications, and over 1,000 individual applications. 
 
Notwithstanding the complexity of the work they deal with, much the same can be 
said about the judgments of the judges.  On average, they each have 1.5 judgments 
which have been outstanding for more than three months.  None of the judgments 
have been outstanding for more than six months.  These are the best set of numbers in 
the recent history of the Court.  
 
 
Staff 
 
It is not just the judges who have been working hard.  All of the staff work hard and 
we are finally seeing the results of the restructure which we have been putting into 
place over the last year or so. 
 
You might remember that earlier this year it was taking over a month to get 
non-urgent orders extracted.  A couple of weeks ago however, we got to the stage 
where there were no outstanding orders at all.  The relevant cupboards in the Registry 
were bare.  As at yesterday, the turnaround time for non-urgent orders was just six 
days.  The turnaround time for data entry was down to four days.  And the wait time 
for a subpoena viewing, following a complete restructure of the subpoena office, was 
down to four business days.  This was in a week when we served 989 clients at our 
counter. 
 
So once again I want to thank our loyal staff for their untiring efforts to provide an 
efficient family law system to the people of Western Australia.  
 
 
Electronic filing 
 
Returning to the issue of electronic filing, I can report that from early October 2018, 
parties will be able to file most documents electronically through the Commonwealth 
Courts Portal.  Initially, about 98% of all documents will be able to be filed through 
the Portal.  Only a small number of document types, including contravention and 
contempt applications, will not be able to be filed electronically.  In time, all 
documents will be capable of being filed electronically. 
 
In November 2018, the Federal Court will pilot the introduction of digital court files 
probably in one or two Family Court registries in New South Wales.  Assuming the 
pilots go well, digital court files will be rolled out across the country, including here.  
Initially, the changes are only likely to impact the “behind the scenes” operations of 
the Registry and judicial officers’ chambers.  In Court, judicial officers will continue 
to be “buried in paper” for some time to come.   
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If you want to understand all of this, you can ask questions at morning tea.  If you 
want the answers to your questions to be correct, I suggest you ask Justice Sutherland.    
 
Pilbara project  
 
I want to mention next an Australia first program we have developed in collaboration 
with the Martu people of the Eastern Pilbara.  In short, it is a culturally appropriate 
method of delivery of family law services to Aboriginal people, which involves no 
paperwork, no appointments and no formality.  The project is still in its infancy but 
we had an extraordinary week last week working with the local people.  If I started 
talking about it now, I would be still talking when the footy starts later today – and 
I do have my priorities.  So the full report will have to await another day.   
 
All I want to say today is a major thank you to the Martu people and their elders, 
Legal Aid WA, Aboriginal Legal Service, Aboriginal Family Law Services, Pilbara 
Community Legal Service and a range of people and services in the Pilbara who have 
adopted this program so enthusiastically and contributed to its early success.  I am 
confident the program will inform future work with Aboriginal people and will also 
inform the way we deliver mainstream services.    
 
 
Arrivals and retirements 
 
You heard the State Attorney run through all of the appointments that have been made 
to the FCWA in the last year.  It has certainly been a time of great change at the Court 
and I would like to thank all of those who have been appointed to the various offices 
for hitting the ground running and for the contribution each of them has made.   
 
I want also to thank the State Attorney and the State Government for their support in 
facilitating these appointments.  I think it is pretty obvious we have a reform minded 
and highly energetic State Attorney who I have to say “gets” the family law system.  
Equally importantly, he recognises the contribution made by judicial officers at all 
levels of the system.  And I cannot say how pleased I am that all of these 
appointments have been made on no basis other than the merit of those appointed, and 
their suitability to the unique demands of judicial office in the family law jurisdiction.  
This ensures not only that we have the best judicial officers, but it also contributes 
greatly to us having the happiest and most collegiate family court in Australia.  The 
importance of that last point should not be underestimated – in any workplace a happy 
and cohesive team is always a more productive and efficient team, and that is 
certainly the case in our team. 
 
Since I last spoke to your conference, we have had a few retirements at the Court 
which I have acknowledged in the annual report.  These included Principal Registrar 
Monaghan who left us after 22 years.  Those of you who have studied the annual 
report will have read what I said about Mr Monaghan, including my gratitude for the 
great assistance he always provided to me.  As he is here today, I will spare him the 
embarrassment of saying all that again – but my thanks are heartfelt David. 
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You will all know of course that Chief Justice Wayne Martin has retired and been 
replaced by the Solicitor General, Mr Peter Quinlan SC.  I would like to place on the 
record my appreciation of the assistance, advice and encouragement I have received 
from both of them, but especially during the last 12 months.  I wish the outgoing 
Chief Justice all the best in his retirement – or what he has called “repositioning” –
and I also wish the new Chief Justice all the best in his incredibly important new role.  
I confidently predict he will be a great Chief Justice, as was Chief Justice Martin.  
 
Now you may have read that Chief Justice Martin said at the time of his retirement 
that he had been in the job for 12 years and he went on to say: 
 

“Renewal is really important in all leadership roles, including the justice 
system. There aren’t many organisations in the community that would want a 
leader for more than 12 years.” 

 
Now ladies and gentlemen this causes me a bit of a problem.  Some of you might 
remember that I was appointed Chief Judge in February 2007 – so those who are good 
at maths will be able to work out that next February I will have been Chief Judge for 
12 years.  Chief Justice Martin is a wise man.  I have thought long and hard about 
what he has had to say and I have also reflected on other factors too.  For example, 
I notice an apparently famous rugby player retired this week saying “I don’t want to 
empty the tank and then call it a day, I’d rather have a little bit in reserve”.  I do not 
normally take much notice of rugby players, but that also seemed a pretty sensible 
thing to say.    
 
So, while I still had some fuel in the tank, I wrote to the Governor-General and the 
State Governor this week advising of my intention to resign all my commissions with 
effect from 6 January 2019.  This will allow me to be the Duty Judge over the 
Christmas period while I am busy cleaning out my room and working out where I am 
going to store all the junk I have accumulated in nearly 22 years at the Family Court.    
 
There will be another occasion in December when I will be able to thank FLPA and 
all of you for your support of the Family Court during my time there – so I will not 
say a lot today as I still have another 148 days, 14 hours and 10 minutes of solid hard 
work ahead of me.  But as this will be the last time I speak to a FLPA conference, 
I want to say how much I have appreciated the support, friendship and wisdom of 
your membership and your leaders over the last 21 years.  I was very proud to have 
been your President for a few years.  I hope after I joined the bench that I did not 
forget how hard it is to do a good job as a family lawyer and the level of commitment, 
patience and diplomacy it requires.   
 
It is a rare privilege and responsibility to be appointed to sit in judgment on your 
fellow citizens and I have taken that task very seriously.  My task has been made 
immeasurably easier and more pleasant by the courteous and respectful way in which 
you have all treated me.  I have been supported every inch of the way by my judicial 
colleagues and by the staff of the Court and the counselling service.   
 
Whatever criticism you as lawyers or we as judges cop from newspapers, litigants and 
sometimes politicians, we know that we make a positive difference to the lives of the 
people we serve.  Being members of FLPA we have had a lot of fun along the way to 
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make up for some of the less pleasant aspects of our work.  Many of my good friends 
are in this room and I hope now that I am to retire I can expand further my friendships 
in a way that is not possible when you hold judicial office.  I have enjoyed the entire 
ride.  It is a lucky man who can truthfully say that there has never been a day when he 
was not happy to arrive at work.   
 
The day I leave will be a sad one for me but I am content that I will go out with what 
I hope is plenty of fuel left in the tank to make contributions in other ways, and with 
some satisfaction that I will be leaving behind a court of which you as a profession 
and we as a community can continue to be proud.   
 
Thanks for everything and I wish you all the best for the rest of the conference and for 
the years ahead.  

 


